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COMMONWEALTH  OF  MASSACHUSETTS 
SUPREME  JUDICIAL  COURT 


GOVERNOR'S  PRESS  SHIELD  LAW  TASK  FORCE, 

Petitioner 


Petition  for  Promulgation  of  Rules 
Regarding  the  Protection  of  Confidential  News 
Sources  And  Other  Unpublished  Information 


To  the  Honorable  Justices  of  the  Supreme  Judicial  Court: 

The  Governor's  Press  Shield  Law  Task  Force  respectfully 
requests  that  this  Honorable  Court  promulgate  rules  regarding 
the  protection  of  confidential  news  sources  and  other 
unpublished  information. 

A.     Summary  of  Task  Force  Request  and  Recommendations 

In  April  1983,  Governor  Michael  S.  Dukakis  convened  a  Task 
Force  composed  of  lawyers,  journalists,  and  legislators  to 
consider  the  need  for  a  press  shield  law  in  Massachusetts. 
After  considering  the  issue  at  some  length,  the  Task  Force  has 
concluded  that  clarification  in  the  protection  of  unpublished 
sources  and  information  is  needed  in  Massachusetts. 

The  Task  Force  has  reached  the  following  conclusions  and 
recommendations : 
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1.  It  is  a  vital  policy  of  the  Commonwealth  to  insure 
that  the  free  flow  of  news  and  other  information  to  the 
public  is  not  unnecessarily  inhibited  by  the  indisputably 
important  requirements  of  fully  and  fairly  administering 
justice.  To  compel  those  who  gather  or  disseminate  such 
information  to  disclose  their  sources  or  to  reveal  their 
unpublished  information  threatens  to  inhibit  the  free  flow 
of  information  to  the  public,  and  thus  demands  the  clearest 
and  most  compelling  public  justification. 

2.  Confidential  news  sources  and  other  similarly  un- 
published information  are  protected  at  least  in  part  by 
state  and  federal  constitutional  guarantees  of  freedom  of 
speech  and  of  the  press.  To  date,  however,  the  Supreme 
Judicial  Court  has  left  the  development  of  substantive  and 
procedural  safeguards  to  the  lower  courts  through  a  case- 
by-case  analysis.  As  a  result,  considerable  confusion  and 
unpredictability  persist  in  Massachusetts  about  whether  and 
to  what  extent  unpublished  information  is  protected  from 
disclosure. 

3.  Clearer  guidelines  should  be  given  to  those  who  gather 
and  disseminate  news  and  other  information,  so  they  can 
make  informed  decisions  both  in  terms  of  their  day-to-day 
conduct  and  when  faced  with  a  subpoena  or  other  formal 
request  for  disclosure. 

4.  The  guidelines  should  be  established  by  those  who  have 
the  ultimate  function  of  overseeing  and  administering 
constitutional  safeguards- -i  .  e.  ,  the  judiciary. 

5.  Therefore,  the  Governor's  Task  Force  requests  the 
Supreme  Judicial  Court--after  a  process  that  invites  the 
broadest  feasible  participation  by  the  press,  the  defense 
bar,  prosecutors,  and  other  interested  individuals  and 
groups--to  promulgate  rules  governing  the  protection  of 
confidential  news  sources  and  other  unpublished  information. 

6.  The  Governor's  Task  Force  further  requests  that  the 
rules  promulgated  embody  the  following  broad  principles: 

a.  The  protection  of  confidential  news  sources  and  other 
unpublished  information  should  extend  not  only  to  the  press 
and  media  as  such  but  also  to  all  private  individuals 
presently  or  formerly  connected  with  the  process  of 
gathering,  receiving,  writing,  editing,  interpreting, 
publishing,  broadcasting,  or  in  any  other  way  processing 
news  or  other  information  for  dissemination  to   the  public. 
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Such  protection  should  cover  any  person  engaged 
independently  in  such  activities  and  any  person  connected 
with  or  employed  by  newspapers,  periodicals,  press 
associations,  news  agencies,  radio,  television,  or  other 
electronic  media,  or  any  other  medium  of  communication. 

b.  The  protection  in  question  should  provide  a  shield  from 
criminal  or  civil  contempt,  fine,  imprisonment,  the 
striking  of  defenses,  and  all  other  procedural  or 
substantive  sanctions  in  any  proceeding  or  investigation 
before  any  governmental  body,  including,  but  not  limited 
to,  a  judicial,  legislative,  executive,  or  administrative 
body,  or  a  body  with  power  to  issue  subpoenas. 

c.  No  one  protected  by  the  principles  enunciated  above 
should  be  compelled  to  disclose  the  source  or  content  of 
information  unless  the  person  seeking  the  information 
demonstrates  that: 

(1)  compulsion  to  disclose  the  particular  information 
involved  is  necessary  to  the  proceeding  and  is  needed 
to  avoid  the  violation  of  constitutional  rights  or  the 
miscarriage  of  justice;  and 

(2)  alternative,  narrower,  and  less  oppressive  means 
of  obtaining  the  information  have  been  exhausted  or  do 
not  exist. 

d.  Publication  or  disclosure,  in  any  proceeding  or  to  the 
public,  of  any  information  otherwise  protected  by  these 
principles  should  not  constitute  waiver  of  the  protection 
concerning  information  not  published  or  disclosed;  nor 
should  invocation  of  any  otherwise  available  legal  right  or 
privilege  constitute  such  waiver. 

B.     Pi  scussion 

1 .     Existing  Law  in  Massachusetts 

Unlike  many  other  states,  Massachusetts  has  no  statutory 
privilege  protecting  confidential  news  sources  and  other 
unpublished  information,  and  the  Supreme  Judicial  Court  has  not 
yet  explicitly  recognized  any  common  law  privilege.  The 
landmark  case  of  Branzburg  v.  Hayes,  408  U.S.  665  (1972),  was 
the  first  United  States  Supreme  Court  decision  to  discuss  the 
First  Amendment  protection  accorded  to  newsgathering .  Although 
the    Court    did    not    expressly    enunciate    the    extent    to  which 
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reporters  may  refuse  to  disclose  information,  the  justices 
recognized  the  extreme  danger  of  indiscriminate  compulsion  upon 
reporters  to  disclose  information  obtained  in  the  newsgathering 
process. 

Since  Branzburg  v.  Hayes,  federal  and  state  courts,  when 
faced  with  demands  for  disclosure  of  unpublished  information, 
have  tended  to  apply  a  "balancing"  approach,  ordering 
disclosure  only  when  the  need  for  the  information  in  a 
particular  case  is  thought  to  outweigh  the  potential  harm  to 
the  free  flow  of  information.  Under  this  approach,  the  person 
seeking  disclosure  has  the  burden  of  showing  that  the 
information  sought  is  both  necessary  to  his  claim  or  defense 
and  unavailable  from  any  alternative  source.  Courts  have 
required  this  showing  and  treated  the  showing  as  sufficient  to 
compel  disclosure  even  in  states  whose  legislatures  have 
enacted  an  absolute  or  near-absolute  journalist's  privilege, 
such  as  New  Jersey. 

The  Supreme  Judicial  Court  of  Massachusetts  has  expressed 
its  willingness  to  consider  the  creation  of  a  journalist's 
privilege,  through  the  "incremental  process  of  common  law 
development."  In  the  Matter  of  Walter  F.  Roche,  Jr.,  381  Mass. 
624,   640,  411  N.E.2d  466,   476  (1980). 

The  Roche  Court  explained  that 

the  development  of  initially  narrow  common 
law  rules,  subject  to  modification  by  the 
Legislature  or  this  Court  in  light  of  future 
experience,  might  represent  an  appropriately 
cautious  initial  step  toward  developing  a 
set  of  coherent  guidelines  capable  of 
governing  the  complex  and  troubling  conflict 
between  the  public  interest  in  free  and 
informed  expression  and  the  equally 
compelling  public  interest  in  securing  all 
evidence  necessary  to  fair  and  accurate 
adjudication.  To  the  extent  that  definite 
rules  were  to  evolve  as  limits  on  the 
otherwise  discretionary  balancing  of  these 
competing  interests,  news  reporters  and 
sources  might  be  able  to  base  their  behavior 
on  better  .  defined  expectations,  thus 
encouraging  informed  expression. 

Id.   at  640,   411  N.E.2d  at  476-77. 
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The  Court,  however,  provided  no  real  guidance  concerning 
how  lower  courts  were  to  decide  such  cases.  This  lack  of  any 
clear  pronouncement  by  the  Supreme  Judicial  Court  has  resulted 
in  inconsistency  and  confusion  among  the  lower  courts  when 
faced  with  resistance  by  reporters  ordered  to  disclose 
information.  Compare  Commonwealth  v.  Greenberg,  Superior  Court 
Criminal  Action  Nos.  81-2709,  81-2  713  (Middlesex  County,  March 
2,  1983),  and  Hanify  v.  Jacobs,  Superior  Court  Civil  Action  No. 
2066  (Dukes  County,  January  8,  1982)  (quashing  subpoenas 
seeking  unpublished  material),  with  Spring  v.  Geriatric 
Authority  of  Holyoke,  Superior  Court  Civil  Action  No.  14833 
(Hampden  County,  November  16,  1982),  and  Commonwealth  v. 
Maguire ,  Superior  Court  Criminal  Action  Nos.  77007-12,  77266-67 
(Norf  oik  County,  April  21  ,  1982)  (ordering  production  of 
unedited  interviews,  and  holding  a  reporter  in  criminal 
contempt  for  failure  to  disclose  a  source,  respectively). 

In  March  1983,  Judge  Raya  Dreben  of  the  Massachusetts 
Appeals  Court  stayed  discovery  into  a  reporter's  state  of  mind 
in  a  libel  case  and,  inter  alia,  directed  the  trial  judge,  if 
necessary,  to  establish  procedural  safeguards  in  light  of  Roche 
and  Bruno  $  Stillman,  Inc.  v.  Globe  Newspaper  Co.,  633  F.2d  583 
(1st  Cir.  1980) .  The  stay  was  expressly  issued  "in  view  of  the 
admonition  in  In  the  Matter  of  Walter  F.  Roche,  Mass.  Adv.  Sh. 
(1980)  2203,  2217,  that  where  discovery  relates  to  matters 
involving  'a  free  discussion  of  public  issues'  .  .  .  'more 
clearly  defined  protection  against  intrusive  discovery'  may  be 
required."  Globe  Newspaper  Company,  v.  Braemoor  East  of 
Marlborough,  Appeals  Court  NoT  83-0089-CV  (March  ±~j  1983) . 
Other  than  a  general  reference  to  Roche  and  Bruno,  the  decision 
gave  no  guidance  to  the  trial  court  about  the  factors  to  be 
considered  in  developing  procedural  safeguards. 

The  Task  Force  believes  that  better  guidance  should  be 
given  to  the  lower  courts,  as  well  as  to  those  engaged  in  the 
gathering  and  dissemination  of  information  to  the  public. 

2.     Principles  Endorsed  By  The  Task  Force 

The  Task  Force  has  viewed  its  mission,  not  as  the 
exploration  of  a  privilege  for  the  press  alone  but  rather  as 
the  study  of  a  protective  shield  to  encourage  the  free  flow  of 
all  information  to  the  public.  In  line  with  that  view,  the 
Task  Force  has  endorsed  the  principle  that  protection  should  be 
extended  not  only  to  the  institutional  press  but  also  to 
researchers  and  other  persons  who  gather  or  disseminate 
information  to  the  public. 
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The  Task  Force  is  of  the  belief  that  pressure  to  disclose 
unpublished  information  should  not  be  placed  needlessly  upon 
persons  who  gather  and  disseminate  information  to  the  public. 
Such  unnecessary  and  undue  pressure  inhibits  the  public's 
paramount  interest  in  the  free  flow  of  information.  Therefore, 
a  compelling  justification  should  be  required  before  any 
disclosure  is  ordered.  Under  the  guidelines  proposed  by  the 
Task  Force,  anyone  seeking  to  compel  the  disclosure  of 
information  must  show  that  the  information  is  needed  to  avoid 
the  violation  of  constitutional  rights  or  otherwise  ensure  a 
fair  trial,  and  moreover,  that  alternative  and  less  oppressive 
means  of  obtaining  the  information  do  not  exist. 

The  balancing  approach  endorsed  by  the  Task  Force  is 
similar  to  that  of  many  federal  and  state  courts.  See ,  e.g., 
McGraw-Hill,     Inc.     v.    Arizona,    680    F.2d    5    (2d    Ci r. ) ,  cert. 

denied,    U.S.  ,    103  S.Ct.    215    (1982);    United   States  v. 

Cuthbertson,  630  F.2d  139,  148  (3d  Cir.  1980);  Carey  v.  Hume, 
492  F.2d  631  (D.C.  Cir.  1974),  cert,  denied,  07  U.S.  938 
(1974);  Cervantes  v.  Time,  Inc.,  464  F.2d  986,  994  (8th  Cir. 
1972),  cert.  denied  409  U.S.  1125  (1973);  Baker  v.  F$F 
Investment ,  470  F.2d  778,  783  (  2d  Cir.  197271  Democratic" 
National  Committee  v.  McCord,  356  F.  Supp.  1394  (D.DTc-!  1973) ; 
Winegard  v.  Oxberger,  258  N.W.2d  847  (Iowa  1977),  cert,  denied , 
436  U.S.  905  (1978);  Zelenka  v.  State,  266  N.W.2d  279,  286-88, 
83  Wis. 2d  601,  616-10  (1978) .  TFe  balancing  approach  is 
similar  also  to  the  Justice  Department's  policy  statements  and 
guidelines  on  subpoenaing  and  questioning  members  of  the  news 
media  in  civil  and  criminal  cases.  28  C.F.R.  §  50.10 
(requiring  the  Justice  Department  first  to  attempt  to  obtain 
the  information  from  alternative  sources;  and  requiring  that 
the  information  sought  be  essential  to  the  case,  and  that  the 
request  be  narrowly  focused  and  not  overly  burdensome). 

3.     Procedure  Recommended  by  the  Task  Force 

The  consensus  of  the  Task  Force  is  that,  rather  than  seek  a 
purely  legislative  resolution,  it  would  be  preferable  to  try  to 
involve  the  judiciary  from  the  start  in  any  proposal.  The 
judiciary  has  the  ultimate  responsibility  for  overseeing  and 
administering  constitutional  safeguards.  As  the  Supreme 
Judicial  Court  itself  recognized  in  Roche ,  the  judiciary  has  a 
proper  leadership  role  to  play  in  developing  guidelines  for  the 
protection  of  unpublished  information.  Even  if  legislation 
were  later  to  be  passed  creating  a  journalist's  privilege,  it 
would  still  have  to  be  interpreted  and  applied  by  the  courts  in 
light    of    other    rights.      The    experience    of    other    states  has 
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shown  that,  even  in  states  ostensibly  granting  an  absolute  or 
nearly  absolute  privilege  to  journalists,  courts  have  limited 
the  privilege  in  particular  cases  when  deeming  that  necessary 
to  safeguard  a  criminal  defendant's  constitutional  rights  or 
otherwise  to  ensure  a  fair  trial. 

Therefore,  rather  than  propose  legislation,  the  Task  Force 
has  decided  it  should  seek  clarification  directly  from  the 
Supreme  Judicial  Court.  In  Massachusetts,  the  development  of 
rules  of  evidence  or  procedure  has  historically  begun  with  a 
proposal  from  the  Massachusetts  bar.  In  light  of  this  past 
experience,  the  Task  Force  approached  the  Massachusetts  Bar 
Association's  Bench/Bar/Press  Committee,  which,  after  duly 
considering  the  issue,  concluded  there  was  no  consensus  in 
support  of  particular  rules  and  declined  to  participate  in  the 
rule-making  route  proposed  by  the  Task  Force. 

The  Task  Force  thus  has  determined  to  petition  the  Supreme 
Judicial  Court  itself. 

C.     Cone lusions 

For  the  reasons  discussed  above,  the  Governor's  Press 
Shield  Law  Task  Force  respectfully  requests  that  this  Honorable 
Court  promulgate  rules  regarding  the  protection  of  confidential 
news  sources  and  other  information,  embodying  the  principles 
outlined  in  this  petition. 

Respectfully  submitted, 

Governor's  Press  Shield  Law 
Task  Force 


By:  

Laurence  H.  Tribe,  Chairman 
Governor's  Press  Shield  Law 
Task  Force 


August  28,  1984 
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